Decision  #  87-015 


IN  THE  MATTER  OF  THE  ONTARIO  HUMAN  RIGHTS  CODE 


AND 


IN  THE  MATTER  OF  THE  COMPLAINTS  MADE  BY 
JIM  ROSSETTI  AND  MARGARET  LANIGAN  ALLEGING 
DISCRIMINATION  WITH  RESPECT  TO  SERVICES  BY 
JOHN  MONTGOMERY,  TIM  LAWLESS  AND  REG  LECLAIRE. 


DECISION 


ED  RATUSHNY,  Q.C. 
BOARD  OF  INQUIRY 


DECISION 


Margaret  Lanigan  and  Jim  Rossetti  are  intelligent, 
articulate  and  dignified  individuals.  Mrs.  Lanigan  is  married  with 
two  children  and  Mr.  Rossetti  is  married  with  three  children.  Mr. 
Rossetti  has  been  employed  by  the  Public  Service  Commission  of  Canada 
for  the  past  ten  years.  Mrs.  Lanigan  is  currently  in  the  third  year 
of  a  3achelor  of  Science  program  in  nursing.    Both  are  Native  Indian. 

On  April  18,  1984,  Mrs.  Lanigan  was  also  employed  by  the 
Public  Service  Commission  and  worked  with  Mr.  Rossetti  in  the  same 
Division.  Their  offices  were  located  in  the  building  in  downtown 
Ottawa  known  as  L' Esplanade  Laurier.  At  the  end  of  the  working  day, 
at  4:00  p.m.,  they  decided  to  have  a  drink  together.  Mrs.  Lanigan  had 
the  next  day  off  work,  which  was  the  Thursday  prior  to  the  Easter 
week-end.  Mr.  Rossetti  thought  he  would  relax  over  a  drink  and  let 
the  heavy  traffic  subside  before  leaving  for  home.  Shortly  after  4:00 
p.m.,  they  entered  the  Syde  by  Syde  lounge  which  was  located  in  the 
same  building.  The  lounge  is  divided  into  two  sections  separated  by  a 
corridor.    They  were  seated  and  a  waitress  took  their  order. 

However,  the  waitress  did  not  relay  the  order  to  her 
bartender.  Instead,  she  went  across  to  the  other  section  of  the 
lounge  to  speak  with  the  manager,  Reg  Leclaire.  Mr.  Leclaire  was 
acting  as  bartender  in  that  section.  The  waitress  then  returned  to 
the  section  in  which  Mrs.  Lanigan  and  Mr.  Rossetti  were  seated  and 
spoke  with  her  bartender,  Tim  Lawless. 

Mr.  Lawless  testifed  that  the  waitress  said  to  him:  "What 
am  I  going  to  do?  Reg  won't  let  us  serve  the  Indians."  Mr.  Lawless 
was  a  sincere  and  credible  witness.  Commission  counsel  and  the 
complainants  all  declined  to  cross-examine  him  and  the  8oard  accepts 
his  testimony  as  to  what  then  transpired. 
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Mr.  Lawless  was  shocked  by  this  turn  of  events.  He  had 
not  been  working  on  the  previous  Tuesday  or  Monday  when  the  new 
"policy"  had  been  established  of  not  serving  Native  Indian  customers. 
He  immediately  went  across  to  speak  personally  with  the  manager  and  to 
express  his  indignation.  He  said  he  could  not  believe  that  Mr. 
Led  aire  was  attempting  to  do  this.  Moreover,  he  said  that  the  people 
in  question  had  been  in  the  lounge  recently  and  that  they  were  good 
customers  and  well-dressed.  Mr.  Leclaire  exploded  in  no  uncertain 
terms  that  they  were  not  to  be  served.  He  appeared  almost  to  relish 
in  carrying  out  this  policy  as  a  method  of  pleasing  the  owner  of  the 
business. 

Mr.  Lawless  felt  personally  embarrassed  and  stymied.  He 
considered  Mr.  Led  aire's  conduct  to  be  personally  offensive  and  he 
was  incensed  with  him  as  a  result.  However,  Mr.  Lawless  had  only  held 
his  job  for  four  months  and  was  not  prepared  to  accept  the  alternative 
of  searching  for  another  job.  He  returned  to  his  section  of  the 
lounge,  approached  Mrs.  Lanigan  and  Mr.  Rossetti  and  told  them  that  he 
was  very  sorry  but  he  had  been  instructed  not  to  serve  them  because  of 
a  mangement  policy  not  to  serve  Native  people. 

It  is  clear  that  there  was  no  other  explanation  as  to  why 
they  were  not  served.  They  were  well -dressed,  polite  and  had  never 
given  management  any  cause  whatsoever  to  refuse  to  serve  them.  They 
were  shocked  and  embarrassed.  People  at  other  tables  were  starting  to 
stare.  They  left  the  lounge,  returned  to  their  offices  and  related  to 
their  colleagues  what  had  happened.  There  was  a  shared  sense  of 
outrage  and  disbelief. 

One  of  these  colleagues,  Shirley  Landry,  offered  to  return 
to  the  lounge  with  Mrs.  Lanigan  and  Mr.  Rossetti  with  a  view  to 
testing  the  situation  once  more  and  gathering  evidence.  The  three  of 
them  sat  at  the  same  table.  Mr.  Lawless  approached  them,  apologized, 
expressed  his  disapproval  of  the  policy  but  said  he  could  not  serve 
them.  He  suggested  that  they  speak  to  the  manager,  offered  to  take 
them  to  Mr.  Leclaire  and  did. 
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Ms.  Landry  confronted  Mr.  Led  aire  with  the  seriousness  of 
his  conduct  but  he  did  not  budge.  He  argued  that  there  had  been  no 
misconduct  on  the  part  of  the  complainants  but  insisted  that  he  would 
not  serve  Native  people.  He  took  the  position  that  this  was  a  matter 
entirely  within  the  realm  of  "management  discretion".  He  was  arrogant 
and  indifferent  to  the  feelings  of  the  complainants. 

The  complainants  and  Ms.  Landry  returned  to  their  offices 
where  Ms.  Landry  telephoned  the  owner  of  the  lounge  business,  Mr.  John 
J.  Montgomery.  She  is  experienced  in  telephone  interviewing  and 
established  at  the  outset  that  Mr.  Montgomery  was  the.  owner  of  the 
Syde  by  Syde  lounge.    She  explained  what  had  happened. 

Mr.  Montgomery's  response  was  totally  unsympathetic.  He 
also  spoke  of  "management  discretion"  and  supported  Mr.  Lecl aire's 
actions.  He  stated  that  he  and  his  wife  had  worked  hard  to  build  up 
their  business.  He  added  that  they  had  experienced  difficulty  with 
Native  people  in  the  past  and  even  had  to  pay  taxi  fares  to  get  than 
out  of  the  premises.  He  was  arrogant  and  indifferent  to  suggestions 
that  recourse  might  be  sought  through  the  Human  Rights  Commission.  He 
was  oblivious  to  the  feelings  of  Mrs.  Lanigan  and  Mr.  Rossetti  as 
human  beings. 

There  is  no  question  that  the  conduct  of  Mr.  Lecl  aire  and 
Mr.  Montgomery  constituted  a  contravention  of  the  Ontario  Human  Rights 
Code.  Mrs.  Lanigan  and  Mr.  Rossetti  were  denied  equal  treatment  with 
respect  to  services,  goods  and  facilities  because  of  their  race  and 
ancestry  contrary  to  Sections  1  and  8.  It  is  not  clear  whether  the 
"policy"  of  the  Syde  by  Syde  lounge  in  discriminating  against  Native 
persons  was  initiated  by  Mr.  Montgomery  or  by  Mr.  Lecl  aire.  It  is 
clear  that  it  was  enthusiastically  embraced  by  both  of  them  and  that 
both  of  them  were  in  a  position  to  influence  the  application  of  that 
policy.  Section  8  provides  that  no  person  shall  do,  "directly  or 
indirectly,"  anything  that  infringes  the  rights  established  by  the 
Code. 
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Mr.  Lawless  is  in  a  substantially  different  position.  He 
clearly  was  not  a  willing  participant.  Indeed,  he  shared  to  some 
degree  the  embarrassment  and  humiliation  of  the  complainants.  He 
testified  that,  as  a  student,  he  had  spent  three  summers  working  on 
reservations  and  that  he  was  Godfather  to  a  Native  Indian  child.  He 
resisted  the  manager's  instruction  but,  in  effect,  was  faced  with 
complying  with  those  instruction  or  losing  his  job.  He  apologized  to 
the  complainants,  expressed  his  disapproval  of  the  policy  and 
encouraged  them  to  speak  directly  with  the  manager.  He  co-operated 
fully  with  the  Commission  during  the  investigation.  While  the  conduct 
of  Mr.  Lawless  was  in  contravention  of  Section  8  of  the  Code,  neither 
Commission  counsel  nor  the  complainants  sought  an  order  against  him. 
No  such  order  will  be  made. 

Indeed,  at  the  hearing,  Mr.  Lawless  requested  that  an 
order  of  costs  be  made  against  the  Commission  to  compensate  him  for 
lost  time,  travel  to  Ottawa  on  a  number  of  occasions  and  personal 
legal  fees  incurred  by  him  in  relation  to  this  matter.  However,  costs 
may  be  ordered  only  where  a  complaint  is  dismissed.  Moreover,  it  is 
unlikely  that  the  circumstances  of  Mr.  Lawless  would  constitute  "undue 
hardship"  for  the  purposes  of  Section  40(6)  of  the  Code. 

It  remains  to  consider  the  nature  of  the  order  which 
should  be  made  in  relation  to  Mr.  Montgomery  and  Mr.  Leclaire.  Section 
40(1)  of  the  Code  provides  that  an  order  for  monetary  compensation  may 
include  an  award  for  mental  anguish  "where  the  infringement  has  been 
engaged  in  wilfully".  That  is  certainly  the  case  in  relation  to  the 
conduct  of  both  Mr.  Montgomery  and  Mr.  Leclaire.  While  neither  of 
them  attended  at  the  hearing,  it  is  difficult  to  see  how  their 
testimony  could  have  mitigated  in  any  way,  the  blatant  and  shameful 
nature  of  their  conduct. 

There  is  no  question  that  the  complainants  both  suffered 
extreme  mental  anguish  when  they  were  refused  service,  when  they 
informed  their  colleagues,  when  they  returned  with  Ms.  Landry  to  speak 
with  Mr.  Leclaire  and  when  they  learned  of  Mr.  Montgomery's  response 
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on  the  telephone.  They  experienced  feelings  of  humiliation, 
embarrassment,  shock  and  justifiable  anger. 

Mr.  Rossetti  is  an  administrator  who  considers  that  he 
should  be  setting  an  example  for  others.  He  was  concerned  about  how 
other  workers  in  the  building  might  interpret  or  react  to  "news"  that 
he  had  been  "cut  off"  at  the  Syde  by  Syde  lounge.  He  was  also 
concerned  about  the  image  that  might  be  projected  in  relation  to  the 
Government's  programs  to  encourage  the  employment  of  Native  persons  in 
the  public  service.  No  doubt  he  was  aware  that  when  "news"  of  this 
nature  is  transmitted  by  word  of  mouth,  variations  and  distortions  are 
often  introduced. 

However,  the  anguish  which  he  experienced  went  beyond 
these  consideration.  Mr.  Rossetti 's  father  served  overseas  during  the 
Second  World  War.  Upon  his  return  to  Canada  he  chose  to  become  a 
non-status  Indian.  In  the  small  community  in  British  Columbia  where 
they  lived,  Indian  children  went  to  one  school  while  non-Indian 
children  went  to  another.  As  a  non-status  Indian,  Mr.  Rossetti  was 
one  of  the  three  Indian  children  in  the  non-Indian  school.  In  that 
environment,  he  suffered  frequent  ridicule  and  humiliation.  Later, 
when  serving,  himself,  in  the  Air  Force  for  ten  years,  Mr.  Rossetti 
was  frequently  reminded  of  his  Native  ancestry  although  he  was  better 
able  to  deal  with  these  incidents  because  of  the  absence  of  malice  on 
the  part  of  his  "buddies".  Many  of  these  . painful  experiences  were 
brought  back  to  mind  as  a  result  of  the  incident  in  the  Syde  by  Syde 
lounge.    He  testifed  that  these  negative  feelings  persist  to  this  day. 

Mrs.  Lanigan  experienced  many  of  the  same  feelings.  She 
was  humiliated,  demoralized  and  haunted  by  images  of  her  childhood. 
She  grew  up  unhappy  about  being  an  Indian  and,  over  the  years,  strived 
to  overcome  the  earlier  assaults  upon  her  self-image  and  self-worth. 
She  has  reached  the  stage  where  she  is  now  proud  to  be  a  Native  Indian 
and  is  striving  to  ensure  that  her  children  share  that  self-esteem. 
However,  the  experience  on  April  18,  1984  was  a  traumatic  set-back  for 
her. 
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When  she  returned  to  her  family  that  evening  she  was  in 
tears  and  struggled  to  try  to  explain  the  situation  to  her  daughter 
who  was  14  years  of  age  at  the  time.  Instead  of  enjoying  her  planned 
long  week-end,  she  returned  to  her  office  the  next  day  to  record  the 
facts  for  her  complaint  to  the  Ontario  Human  Rights  Commission.  She 
felt  strongly  that  she  had  an  obligation,  not  only  to  herself  but  to 
her  daughter  and  to  others  who  might  experience  discrimination,  to 
pursue  her  complaint  with  the  Commission. 

Any  attempt  by  this  Board  to  condemn  further  the  conduct 
of  the  respondents  would  be  superfluous.  The  facts  speak  for 
themselves.  It  is  disheartening  to  know  that  an  incident  of  this 
nature  could  occur  in  Ottawa  in  1984. 

In  assessing  the  liability  of  the  respondents  for  monetary 
compensation,  this  Board  is  of  the  view  that  the  Respondent  Montgomery 
should  bear  a  higher  degree  of  responsibility  than  the  Respondent 
Led  aire.  While  both  were  enthusiastic  in  supporting  the  "policy"  of 
discrimination,  the  owner  was  in  the  position  of  ultimate  authority. 
The  manager  might  well  have  influenced  the  owner's  approach  but  the 
ultimate  responsibility  was  that  of  the  owner. 

Pursuant  to  Section  40(1  Kb)  of  the  Ontario  Human  Rights 
Code,  it  is  ordered  that: 

(1)  The  Respondent  Leclaire  pay  to  the  Complainant  Rossetti,  the  sum 
of  $500. 

(2)  The  Respondent  Leclaire  pay  to  the  Complainant  Lanigan,  the  sum 
of  $500. 

(3)  The  Respondent  Montgomery  pay  to  the  Complainant  Rossetti,  the 
sura  of  $1000. 

(4)  The  Respondent  Montgomery  pay  to  the  Complainant  Lanigan,  the  sum 
of  $1000. 


Dated  at  Ottawa  this  30th  day  of  July,  1987. 


ED  RATUSHNY,  Q.C. 
BOARD  OF  INQUIRY 


